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INTRODUCTION

I am grateful to be invited to speak to you today. My paper covers the burden of proof and
equity in British Columbia and several recent cases on assessment and taxation principles
(including the just-released decision of the Supreme Court of Canada in Catalyst Paper
Corporation’s challenge of municipal tax rates), which you may find interesting and relevant in
your jurisdictions.

PART 1 - BURDEN OF PROOF

Property Assessment Review Panel.

Section 40 of the Assessment Act specifically puts the burden of proof at the first level of hearing
in B.C. on the taxpayer (or, if the assessor is seeking to change class or value, the assessor):

Burden of proof
40 In a hearing before the review panel, the burden of proof is

(a) on the complaint, or

(b) if the matter concerns an assessor recommendation under section 34,
on the assessor

Property Assessment Appeal Board:

The Assessment Act is silent with respect to the burden of proof in an appeal to the Board.

However, as set out in the Board’s decision in York v. Area 06 (2001, PAABBC 20016187), the
Board and the courts have characterized the Board as an “inquisitor” whose powers and duties
charge the Board with determining the correct assessment. This means that “the onus is really on
no party’”:

[3] Mr. Enquist referred to section 40 of the Assessment Act and requested that the Board
establish the burden of proof on the Assessor. The Board advised that section 40 refers
solely to the Property Assessment Review Panel and its reference is to the Assessor
correcting an error or omission to the completed assessment roll. The Property
Assessment Appeal Board has an inquisitorial function where the burden of proof falls on
neither party. In Assessor of Area #10-Burnaby/New Westminster v. Haggerty Equipment
Co. Ltd., (1997) Stated Case 396, the Supreme Court said "because the proceedings
before the Board are inquisitorial and not adversarial, the onus is really on no party.”
The Court said it is up to each of the parties "to put whatever evidence before the Board
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which they think would be of assistance to the Board in its deliberations and up to the
Board to requisition evidence which it believes would be of assistance."

Although strictly speaking there is no burden of proof before the Board, in practice, a taxpayer
who fails to lead sufficient evidence to prove actual value or correct classification is almost
certain to lose the appeal. Conversely, where a taxpayer leads sufficient evidence to prove the
point, but the assessor does not lead sufficient evidence to rebut the taxpayer’s evidence, the
taxpayer is almost certain to win the appeal There is therefore a practical burden of proof and
shifting of onus, when practicing before the Board.

This is demonstrated in an earlier case. During the course of the hearing before the Board in
British Columbia Telephone Company v. The Assessment Commissioner of British Columbia
(September 29, 1998), the taxpayer sought to lead evidence of how the (then) Commissioner’s
Rates for fibre optic cables were set by BC Assessment through a BC Assessment witness,
because there was no other way for the taxpayer (who apart from obtaining copies of the BC
Assessment working papers lying behind these rates had no independent knowledge of this), to
lead this evidence. The Commissioner’s legal counsel objected, and the Board ruled against
allowing the taxpayer to lead evidence through the Commissioner’s witness.  The
Commissioner’s legal counsel then brought an “insufficient evidence” motion, seeking to dismiss
the appeal on the basis that the taxpayer had failed to meet is burden of proof. The Board
dismissed the application on the basis that the taxpayer had, by introducing into evidence the BC
Assessment working papers lying behind the rates, adduced “a scintilla” of evidence.

During cross-examination of the Commissioner’s witness, the taxpayer’s lawyer persuaded the
Board to order the witness to inform himself on how the rates were determined. The
Commissioner’s lawyer objected to this, and asked the Board to state a case to BC Supreme
Court (which the Board refused to do). The Commissioner then petitioned to Court to have the
Board’s ruling quashed as an excess of jurisdiction and breach of natural justice in permitting the
leading of evidence that was not disclosed to the Commissioner beforehand. The Court
dismissed the petition, finding that the Board had jurisdiction to make the order it had.

In the recent decision Ryan v. Area 01 (2004 PAABBC 20040083), the Board dismissed an
application by the Assessor to prohibit the taxpayer from testifying at the hearing. The Board
said that this would be tantamount to allowing a “no evidence” motion, which the Board will not
entertain because it runs contrary to the Board’s inquisitorial role. The Board said this:

Preliminary Applications

[17] The Assessor sought to have Mr. Ryan prohibited from testifying. He pointed to Mr.
Ryan’s statement in an Appeal Management Conference (AMC), that Mr. Ryan would be
calling no witnesses. The Assessor argued that if Mr. Ryan were allowed to testify it
would make a mockery of the AMC process. The Board noted that Mr. Ryan was not a
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lawyer and was unrepresented. The Board then inquired of Mr. Ryan if he had intended
to say nothing at the hearing. He replied that he was not going to call any witnesses. He
clearly did not consider himself a witness. This would be reason enough for the Board to
allow his testimony. Further, the application by the Assessor is tantamount to a no
evidence motion. It is well settled that this Board will not entertain such a motion. The
Act obliges the Board to be inquisitorial. The Board has broad powers in that regard,
including the power to compel witnesses to provide testimony as to the relevant facts
required for a determination of an appeal. Consequently, the Board could have required
Mpr. Ryan to testify notwithstanding any statement to the contrary. The Assessor then
argued that he had no notice of the evidence to be provided by Mr. Ryan and this too,
worked an injustice. The Board noted that the issues were well established in the AMC
correspondence and documents, that the Assessor and his counsel were well experienced
in these matters, and that the Assessor’s brief, submitted during that process, contained
both of the reported decisions on the relevant issues.

[18] The Board denied the application, ordered that Mr. Ryan would testify, and found
that no prejudice would befall the Assessor.

[19] The Assessor sought the exclusion from evidence of a copy of a website provided by
Mpr. Ryan two days after the AMC timeline for so doing. Mr. Ryan said that it was a mix-
up of facsimile numbers that led to the late production and that the document was critical
to a fair determination of the matter, because it spoke directly to the issue of how many
rooms were available at Ryan’s in the off-season.

[20] The Board ruled that the document would be allowed. There was reason to believe
that the document may be germane to the determination of the issues in question. It is
important that the rules of the AMC, and particularly any orders of the Board, be
respected. However, the nature of lay-appellants, and the overriding obligation of the
Board to fulfill its statutory duties require the admission of potentially informative
documents in the absence of significant prejudice to a party.

The upshot of this is that practitioners before the Property Assessment Review Panel and the
Board must be prepared to lead evidence sufficient both to make their case, and to refute the
Assessor’s case, if they expect to win the appeal.

PART 2 — EQUITY AND CONSISTENCY IN BRITISH COLUMBIA

Introduction

A hallmark of the assessment and taxation of property in B.C. is the principle of equity: taxing
authorities must deal even-handedly with all taxpayers in a municipality or rural area, and all
taxpayers with a class must be treated in the same way.
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Equity in the context of the property assessment in B.C. has its roots in the common law
principles of equity and consistency explored by the Supreme Court of Canada in Jonas v.
Gilbert (1881), 5 S.C.R. 356 that “a power to discriminate must be expressly authorized by law,
and cannot be inferred from general words”.

B.C. Courts have interpreted the provisions of the B.C. Assessment Act, R.S.B.C. 1996, ¢.20 (the
“Assessment Act”) and the Prescribed Classes of Property Regulation, B.C. Reg. 438/81 (the
“Classification Regulation”) as a statutory basis for discrimination between property classes. As
a result, equitable principles apply to classes of property of similar attributes. As set out further
below, the assessor and the Board have duties and attendant powers to ensure that properties with
identifiable, similar attributes within a class are assessed for taxation (eg. classified, valued and
subject to exemptions from assessment and taxation) consistently, within a municipality or rural
area.

As a practical matter, equity is most often at issue before the Board in valuation cases. The
author’s goal is to provide a brief overview of the statutory basis of the Board’s duty to ensure
equity in the context of recent developments in the case law concerning the application of equity
to classification and tax exemption in assessments. Given the narrow topic discussed here, to a
large extent, this paper reflects the author’s paper included in the equitable assessment portion of
the 2008 Real Property CLE Course.

Statutory Basis of Equity

B.C. Courts have on a number of occasions (Bramalea Ltd. (Trizec Equities Ltd.) v. Assessor of
Area 9 - Vancouver (1991), SC 277 (B.C.C.A.); Assessor of Area #09 - Vancouver v. Lount
(1995), SC 353 (B.C.C.A.), and most recently, Weyerhaeuser, C&C Holdings et al v. Assessor of
Area #04 — Nanaimo/Cowichan (2003), SC 463 (S.C.), observed that the statutory scheme in
B.C. reflects the common law principles of equity and consistency.

Three statutory provisions provide the basis for the duties and powers of the assessor and the
Board to ensure equity in assessments. These are discussed below.

Duty to Assess Uniformly

The duty of the assessor to achieve consistency in assessment is embodied in section 9 of the
B.C. Assessment Authority Act, R.S.B.C. 1996, c.21 (the “Assessment Authority Act’) which
provides as follows:

“Purpose of the Authority

9. The purpose of the authority is to establish and maintain assessments that are
uniform in the whole of British Columbia in accordance with the Assessment
Act”
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While on its face this provision appears to require uniformity in assessment of properties with
similar attributes province-wide (as opposed to within municipal or rural area taxation
boundaries), the B.C. Supreme Court has interpreted the duty set out in 5.9 as constrained by the
provisions of s.57 of the Assessment Act, which (as set out below) expressly limit the Board’s
duty (and therefore the assessor’s duty) to ensure equity in assessment to properties within a
municipal taxing jurisdiction or rural area ( see C&C Holdings, supra).

The second and third statutory bases of equity and consistency are set out in ss.57(1)(a) and (4)
of the Assessment Act which provide that:

“57 (1) In an appeal under this Part, the board

(a) may reopen the whole question of the property’s assessment to ensure
accuracy and that assessments are at actual value applied in a consistent
manner in the municipality or rural area, and

(4) The board may order the commissioner to reassess at actual value land and
improvements in all or part of a municipality or rural area, whether or not they
are the subject of the appeal, if the board finds

(a) that the assessments in the municipality or rural area, or in part or either of
them, are above their actual value, or

(b) that the assessment appealed against is at actual value but that the assessments
of similar land and improvements in the municipality or rural area, or in part
of them, are below their actual value”.

These provisions essentially empower the Board to:

1. order the reassessment of a property under appeal, regardless of the grounds of
appeal identified in the notice of appeal or in pre-hearing management, to ensure
accuracy (correctness) of the assessment itself, and equity (consistency) amongst
similar neighbouring properties, and

2. order the reassessment of all other similar properties, whether appealed to the

Board or not, to achieve equity in value.
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Each of these powers is discussed below.
Board Power to Reopen Assessment to Ensure Accuracy and Consistency

The Board’s broad power to reopen an entire assessment to ensure accuracy and consistency
despite the grounds of appeal identified in the notice of appeal under ss.32, 33 and 50 of the
Assessment Act positions the Board as an inquisitor, as opposed to merely an adjudicator.

The ramifications of this power in the context of an appeal are very important: the Board can, if
satisfied that it is appropriate in the circumstances, review and order changes in the identity of
the assessed owner or occupier, the inventory, the value, the classification or entitlement of the
property to exemptions. Although the Board’s power to achieve accuracy and equity is typically
called upon by the property owner dissatisfied with some aspect of the assessment, property
owners and tax advisors must nevertheless be aware in embarking on an appeal that once the
appeal is filed, there is a risk that the assessment may, depending on the nature and scope of
issues raised before the Board in pre-hearing management (or discovered during a site visit),
increase significantly, with potentially devastating tax consequences to the owner. Appeals
cannot be withdrawn as of right — the Board must agree, and can order the appeal to proceed over
the objections of either or both of the owner and assessor. Approval of withdrawal of an appeal
is less likely if the Board is aware of potential inaccuracies in the assessment and the withdrawal
is opposed by the Assessor.

Board Power to Order Reassessment of Neighbouring Properties to Achieve Equity

In addition to its power to reopen the subject property’s assessment, the Board has the
extraordinary power, seldom exercised, to achieve equity between the value of the subject
property and the values of similar neighbouring properties within a taxing jurisdiction, by
ordering the Commissioner to reassess some or all of the neighbouring properties, despite not
having been appealed by their owners, at a value determined by the Board in the context of the
subject appeal.

The Board may invoke this power if, in the context of the appeal, it finds some or all of the
neighbouring properties are either overvalued, or undervalued, relative to the property under
appeal. As a practical matter, the Board will not be in a position to invoke this power without
evidence of the assessments of the neighbouring properties. The author questions whether it is
incumbent on the Board to notify the owners of the neighbouring properties that it is considering
ordering their reassessment under this provision to avoid challenges on the basis of procedural
unfairness. This does not appear to have been the subject of a decision by the Court.
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An isolated example of the rare exercise of this power appears in the Board decision in CH Golf
Itd. v. Assessor of Area #19 — Kelowna (2004) PAABBC 20030888. CH Golf appealed 250 of
495 of its strata lots in an RV development. The Board determined that the entire subdivision
was assessed higher than its actual value (and each lot higher than its actual median value), and
ordered the reassessment (and reduction in value) of all 495 lots under s.57(4) of the Assessment
Act.

Equity in Classification and Exemptions

As earlier noted, equity most often comes into play in the context of valuation issues. Less
frequently, but with equal significance, it comes into play in the context of classification and
exemptions.

Equity in Classification

Although equity has traditionally been acknowledged as applying to classification of properties
(see St. Helen’s Hotel (Vancouver) Ltd. v. Assessor of Area #09-Vancouver, S.C. 189
(B.C.S.C.)), any lingering question about this was removed by the recent amendment to the
definition of “assessment” in s.1(1) of the Assessment Act, deeming it to include both the
valuation and classification of the property. The question of equity in classification was recently
addressed by the Board and the Supreme Court in C&C Holdings, infra. In this case, the
appellants contended that remanufacturing plants situated in adjacent taxing jurisdictions had
been classified inequitably (inconsistently) under the Exemption from Industrial Improvements
Regulation, B.C. Reg. 97/88, and sought equitable classification (eg. exclusion from Class 4 —
Major Industry) on the criteria applied to the neighbouring reman plants which were classified as
Class 5 — Light Industry under this regulation.

Without pronouncing on whether an inequity had been established, the Board found that its
powers to achieve equity in assessment under s.57(1) of the Assessment Act did not extend
beyond properties within the same municipal or rural area taxing jurisdiction, despite
approximately 25% of the appellants’ taxes being paid to the province on the basis of province-
wide school tax rates. The Supreme Court upheld the Board’s decision, confirming that the
assessor and Board have a duty to ensure consistency in classification of similar properties in a
class, but that these duties are confined to properties within a municipality or rural area on the
words of's.57(1).

The Board had occasion to address equity in classification again in Shaw Cablesystems Ltd. v.
Assessor of Area #04 — Cowichan (2004) PAABBC 200404651. Shaw sought reclassification of
its Nanaimo facilities from split-classification between Class 2 — Utilities / Class 6 — Business &
Other to Class 6 — Business & Other, relying on the assessment of its other Nanaimo facility as
entirely Class 6 for an equity argument.  Applying the decision in C&C Holdings and
considering its previous decision in Assessor of Area #10 — Burnaby/New Westminster v.
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2725321 Canada Inc. (2001) PAABBC 20014320, the Board found that it is not sufficient to
base an equity argument on the treatment of only one other property in the class, where, as was
the case, the subject property was assessed consistently with four other properties in the equity
class. The Board distinguished its decision in 2725321 Canada Inc. on the basis that in that case,
most of the properties in the equity class were classified differently (and more favourably) than
the subject property, creating an inequity that could only be addressed by reclassification of the
subject property to the class that resulted in the lower tax consequences.

As will be apparent from the papers of the other speakers on this Panel, the Board continues to
refine the tools to be used in achieving equitable valuation. While far less refinement has been
brought to bear on classification equity, the same basic principles apply:

e Identification of the “equity set” based on common defining characteristics;
e Comparison of classification treatment of the “equity set” with the subject;

e Analysis of whether differences in treatment between the “equity set” and the subject is
justified on the facts and the law, and

¢ Confirmation that the “equity” set cannot be reassessed.
Equity in Exemptions

Generally speaking, exemptions from taxation and assessment are an aspect of the “accuracy” of
an assessment and must be administered by the Assessor and the Board consistently amongst
similar properties in a taxing jurisdiction.

Previous Board Rulings

Prior to 2007, although equity in exemptions had occasionally arisen in hearings, the Board had
not squarely dealt with the issue. For example, although not clearly articulated by the Board in
its reasons in Fletcher Challenge Canada Ltd. v. Assessors of Area #04, #06 (A.A.B.), October
16, 1996, in the result the Board granted a pollution abatement exemption for the appellant’s
expansion of its pulp and paper mill chlorine dioxide facility in part because a similar exemption
had been granted to similar systems. Likewise, in Norske Skog Canada v. Area #06 (2003)
PAABBC 20030456, the Board held, without lengthy discussion of the application of equity to
exemptions, that it had no power to achieve equity and consistency in the treatment of
underground SET piping amongst pulp mills in the face of the grandfathering provisions
precluding new pollution abatement exemptions under the Community Charter, R.S.B.C. 2003,
c.26 that were not in place on the assessment roll as of 1996.
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Seminal 2007 Board Decision in Young Life

The September 7, 2007 decision of the Board in Young Life v. Assessor of Area #08 —
Vancouver Sea to Sky Region (2007 PAABBC 20070013) marked the first time the Board
issued a decision concerning the application of a taxation exemption that turned exclusively on
the principles of equity, a milestone in B.C. property taxation.

In its decision, the Board found that Young Life’s summer youth camp (Malibu Club) must, even
though not entitled on the merits to the tax exemption sought, be exempted in 2004 through 2006
to ensure equal treatment with other similar youth camps in the same rural tax jurisdiction all of
whom were exempted from tax.

The Board’s decision is under appeal by the Assessor and the stated case is expected to proceed
in B.C. Supreme Court in late June, 2008.

By way of background, historically, all youth camps in the Sechelt rural tax jurisdiction had
been exempt under section 15(1)(q) of the Taxation (Rural Area) Act’ which applies to
properties operated by non-profit organizations “for the demonstrable benefit” of members of the
“community where the land is located”.

In 2003, the Assessor removed the Malibu Club exemption. Malibu Club appealed to the Board
and lost, the Board finding that the provision could not apply to remote youth camps with only
slight attendance from the local community (which all agreed was the rural area of the Sunshine
Coast where the camp is located). An appeal by stated case likewise failed.

In 2006 Young Life appealed again to the Board, this time renewing its argument that it ought to
qualify under the exemption on the merits, and in the alternative arguing it ought to be exempted
based on equitable application of the exemption amongst all youth summer camps in the same
taxing jurisdiction.

The Assessor took no position before the Board on the application of equity to classification,
arguing that on the facts it did not assist Young Life. However the Assessor now argued that the
relevant “community” was the entire Lower Mainland instead of the local Sechelt community,
because on this new analysis, the camps other than Malibu Club had a more significant %
attendance from the “community” than if measured against attendance from Sechelt Rural.

Young Life urged the Board to apply its reasoning from the original decision and continue to
treat Sechelt rural (rather the Lower Mainland), as the “community” relevant to the tax
exemption, on the basis that these are the taxpayers directly affected by an exemption to a local
camp. The Board agreed with Young Life, finding that none of the camps had a significant

'R.S.B.C. 1996, c.48
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enough % attendance from the local community of Sechelt rural to qualify for the exemption, but
nevertheless ordering the Assessor to exempt Malibu Club to ensure equitable treatment of all
the camps.

A stated case appeal from the Board’s decision was abandoned. As set out below, what appeared
to be a legislative response to the equity issue created a new category of exemption for British
Columbia summer camps based on charitable, rather than non-profit, ownership of the facility.

Legislative Response to Young Life — Charitable “Recreational Camp” Exemption - Bill 2 —
Budget Measures Implementation Act, 2008

Ostensibly in response to the Young Life decision, the Legislature introduced a new charitable
summer camp exemption in Bill 2, Budget Measures Implementation Act, 2008. The new
exemption was cast in the following terms:

Section 115 of the Taxation (Rural Area) Act, R.S.B.C. 1996, c. 448, is amended
(a) in subsection (1) by adding the following paragraph:
(v) land or improvements or both that are
(i) owned by or held in trust for a registered charity, or
(ii) occupied by a registered charity, and
(iii) used primarily as a recreational camp, and
(b) in subsection (5) by adding the following definitions:

"recreational camp" means a camp that provides one or more of the
following:

(a) recreational experiences,
(b) educational experiences,

(c) rehabilitative or therapeutic experiences for persons with disabilities or
chronic or life-threatening illness;

(d) religious instruction;

(e) leadership training;
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"registered charity" has the same meaning as in section 248 (1) of the Income Tax Act
(Canada).

The transitional provisions of the exemption provided:
Transition — Taxation (Rural Area) Act
122 Land or improvements or both that are, in the 2008 tax year

(a) owned by or held in trust for or occupied by a non-profit organization and used
primarily as a recreational camp, and

(b) exempt from taxation under the Taxation (Rural Area) Act,

are exempt from taxation under the Taxation (Rural Area) Act for each of the 2009 and
2010 tax years in which the land or improvements or both continue to be owned by or
held in trust for or occupied by the non-profit organization and used primarily as a
recreational camp.

The significant difference between the existing s.15(1)(q) non-profit exemption and the new
s.15(1)(y) charitable exemption was twofold:

1. first, the owner or operating entity of the camp must be registered Canadian charity
instead of a non-profit society, and

2. second, it was no longer necessary to demonstrate a benefit to the community where the
camp is located. The threshold test is simply that the camp be used primarily for one of
the defined “recreational camp” purposes, including religious instruction (the purpose of
the Malibu Club, and similar, remote summer camps). The advantage to this is that it
clarifies and objectifies the threshold for the exemption, resulting in certainty for camp
operators.

The Bill took effect in 2009.
What Lies Ahead?

British Columbia’s Board and Courts have specifically recognized equity in value, class and
exemptions. It falls to the ingenuity of the Board and practitioners to refine the application of
these principles on a case by case basis.

Equity remains the “last bastion” of hope for some B.C. taxpayers (where they cannot succeed
on the merits of the case), and taxpayers must be alert to equitable alternatives to traditional
assessment questions.
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PART 3 — LEGAL UPDATE

Supreme Court of Canada Dismisses Catalyst Paper Corporation Appeal on Judicial Review
of Municipal Setting of Annual Property Tax Rates

The Supreme Court of Canada released the much-anticipated decision in Catalyst Paper Corp. v.
North Cowichan (District), 2012 SCC 2 on January 20, 2012.

As reflected in the headnote, by way of background®, Catalyst judicially reviewed the District of
North Cowichan’s annual tax rate bylaw setting the Class 4 — Major Industry rate applicable to
one of Catalyst’s pulp and paper mills located in North Cowichan, on the grounds that the tax
rate for Major Industry was unreasonable having regard to objective factors including the pulp
mill’s relative consumption of municipal services.

North Cowichan defended the bylaw on the grounds that reasonableness must account not only
for factors affecting Catalyst, but all manner of social, economic and demographic factors
affecting North Cowichan.

The chambers judge dismissed the judicial review. The B.C. Court of Appeal upheld that
decision. The Supreme Court of Canada granted leave, and the appeal was argued October 18,
2011.

In a unanimous decision of the 7 judge Coram, Chief Justice McLachlan dismissed Catalyst’s
appeal on the following grounds:

“The standard of review applicable is reasonableness. The power of the courts to set
aside municipal bylaws is a narrow one, and cannot be exercised simply because a bylaw
imposes a greater share of the tax burden on some ratepayers than on others. The critical
question is what factors the court should consider in determining what lies within the
range of possible reasonable outcomes. Courts reviewing bylaws for reasonableness
must approach the task against the backdrop of the wide variety of factors that elected
municipal councillors may legitimately consider in enacting bylaws, including broad
social, economic and political issues. Only if the bylaw is one no reasonable body
informed by these factors could have taken will the bylaw be set aside.

The fact that wide deference is owed to municipal councils does not mean that they have
carte blanche. Reasonableness limits municipal councils in the sense that the substance
of their bylaws must conform to the rationale of the statutory regime set up by the
legislature. The range of reasonable outcomes is circumscribed by the purview of the

2 A more fulsome background can be found in my paper delivered at this Conference last February, which I can
provide at your request.
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legislative scheme that empowers a municipality to pass a bylaw. Municipal councils
must also adhere to appropriate processes and cannot act for improper purposes.

The bylaw falls within a reasonable range of outcomes. The bylaw does not constitute a
decision that no reasonable elected municipal council could have made. The District
council considered and weighed all relevant factors. The process of passing the bylaw
was properly followed. The reasons for the bylaw were clear and the District’s policy
had been laid out in a five-year plan. The District’s approach complies with the
Community Charter, which permits municipalities to apply different tax rates to different
classes of property. The Community Charter does not support C’s contention that
property value taxes ought to be limited by the level of service consumed. Although the
bylaw favours residential property owners, it is not unreasonably partial to them.”

As the following analysis, which lies at the heart of the decision, reflects, although mindful of
the harsh impact on Catalyst of the District’s rates ( among the highest, relative to residential
rates, in British Columbia), the Court found no requirement in the Community Charter that the
District base tax rates on the relative consumption of municipal service model proposed by
Catalyst. Indeed, the Court ventured that to do sight might well render the tax rates illegal:

“B. Application: Is the Bylaw Unreasonable?

[32] To summarize, the ultimate question is whether the taxation bylaw falls within a
reasonable range of outcomes. This must be judged on the approach the courts have
traditionally adopted in reviewing bylaws passed by municipal councils. Municipal
councils passing bylaws are entitled to consider not merely the objective considerations
bearing directly on the matter, but broader social, economic and political issues. In
judging the reasonableness of a bylaw, it is appropriate to consider both process and the
content of the bylaw.

[33] I turn first to process. Catalyst does not allege that the voting procedures of the
District were incorrect; nor does it allege bad faith. Its contention is rather that the
District’s process is flawed because it provided neither formal reasons for the bylaw, nor
a rational basis (viewed in terms of Catalyst’s “Consumption of Services Model”) for its
decision. This contention cannot succeed. As discussed above, municipal councils are not
required to give formal reasons or lay out a rational basis for bylaws. In any event, as
the trial judge found, the reasons for the bylaw at issue here were clear to everyone. The
District’s policy had been laid out in a five-year plan. Discussions and correspondence
between the District and Catalyst left little doubt as to the reasons for the bylaw. The
trial judge found that the District Council considered and weighed all relevant factors in
making its decision. If Catalyst has a complaint, it is not with the procedures followed,
but with the substance of the bylaw.
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[34] This brings us to the content of the bylaw at issue. There can be no doubt that the
impact of the bylaw on Catalyst is harsh. The ratio between major industrial rates and
residential rates imposed is among the highest in British Columbia (only two
municipalities exceed it) and far outside the pre-1983 norm. In Catalyst’s present
economic situation, the consequences are serious — indeed, Catalyst suggests that the
industrial rate threatens the continued operation of its mill in the District.

[35] However, countervailing considerations exist —considerations that the District
Council was entitled to take into account. The Council was entitled to consider the
impact on long-term fixed-income residents that a precipitous hike in residential property
taxes might produce. The Council has decided to reject a dramatic increase and
gradually work toward greater equalization of tax rates between Class 4 major industrial
property owners and Class 1 residential property owners. Acknowledging that the rates
from Class 4 are higher than they should be, the Council is working over a period of
years toward the goal of more equitable sharing of the tax burden. Its approach complies
with the Community Charter, which permits municipalities to apply different tax rates to
different classes of property. Specifically, nothing in the Community Charter requires the
District to apply anything like Catalyst’s “Consumption of Services Model”. Indeed, the
compelling submission made by Mr. Manhas, Counsel for the Respondent, was that it
would be “statutorily ultra vires for the [municipality] to impose property value taxes on
the basis of consumption alone under section 197(3)(b)” (transcript, at p. 54). The bylaw
favours residential property owners, to be sure. But it is not unreasonably partial to
them.

[36] Taking all these factors into account, the trial court, affirmed by the Court of
Appeal, concluded that the bylaw fell within a reasonable range of outcomes. I agree.
The adoption of the Tax Rates Bylaw 2009, Bylaw No. 3385 does not constitute a
decision that no reasonable elected municipal council could have made.

’

[37] I would dismiss the appeal with costs.’

This ruling effectively signals a high degree of deference to municipal tax rate setting. Provided
council’s decision is rational, it will not be subject to review by a judge.

This effectively leaves the taxpayer with two options when it comes to municipal tax rates:

e Prevailing on municipal council to set rates at sustainable levels for major industrial
properties, or

e Prevailing on Cabinet to exercise its statutory power of regulatory oversight over

municipal tax rates, under section 199 of the Community Charter (a power seldom
exercised by Cabinet).
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As to the latter, there may be some relief for taxpayers if Cabinet follows through this spring on
its stated intention to create a new position of Municipal Auditor General, one of whose purposes
would be to oversee municipal tax rates.

Supreme Court of Canada Confirms Reasonableness Standard of Review of Administrative
Tribunal Interpretations of Home Statutes

As reported in earlier legal updates, in an early spring 2010 decision in Weyerhaeuser, the Court
of Appeal determined the standard of review of the Board’s interpretation of the Prescribed
Classes of Property Regulation, a pure legal issue, to be reasonableness instead of correctness.
This marked a very important departure from the standard of review for pure legal issues which
to that point had been “correctness”.

The Court of Appeal’s analysis derived from the Supreme Court of Canada’s ruling in Nolan v.
Kerry (Canada) Inc., 2009 SCC 39. The latest ruling of the Supreme Court of Canada on
standard of review of administrative tribunals is

Albert (Information and Privacy Commissioner) v. Alberta Teachers’ Association, 2011 SCC 61.
In this case, the majority confirmed its analysis in Nolan v. Kerry that deference to the tribunal
will usually result where the tribunal is interpreting its own statute or statutes closely connected
to its function, unless the question falls into a category of question to which the correctness
standard continues to apply, eg. a constitutional question, a question regarding the jurisdictional
lines between competing specialized tribunals, a question of central importance to the legal
system as a whole, or a true question of jurisdiction or vires.

The Court reiterated that the category of true questions of jurisdiction attracting a standard of
review of correctness in statutory interpretation is narrow, and went on to say that, pending
clarification of the scope of true questions of jurisdiction by the Court, unless the situation is
exceptional, the interpretation by a tribunal of its home statute, or of statutes closely connected to
its function, should be presumed to be a question of statutory interpretation subject to deference.

This decision suggests that the reasonableness standard is here to stay as the standard of review
of Board decisions interpreting the Assessment Act and related regulations.
One practical consequence of this level of deference seems to be an abrupt and marked decrease

in stated cases from Board decisions, perhaps achieving the policy direction of the Supreme

Court of Canada, but at what cost to the taxpayer?

Board Rules that Co-operative Housing Building Must be Valued at Aggregate Value of
Market Sale of Shares and Accompanying Leases

In Beach Town House Apartments v. Area 09 (2011 PAABBC 20111535) the Board addressed
the question of whether a cooperative housing building should be valued (as the taxpayer /
appellant believed) on an income approach as a rental property, or (as the Assessor had done) on
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the aggregate value of the shares / leases of each of the cooperative shareholders / tenants in the
building.

The taxpayer argued that despite the share ownership structure, there was only one fee simple
interest (that of the cooperative company as fee simple owner of the building) to be valued, and
that it was incorrect and inequitable to value the shares which did not represent interests in land.

Applying the decision of the Court in Panorama Place v. City of Vancouver (1975) BC Stated
Case 83, which the Board considered to be virtually identical on the facts, the Board ruled that,
in order to value the full bundle of rights in the property (and not simply the landlord’s rights or
the tenants’ rights), the Assessor must account for the premium over the cost of the land and
physical structure that is paid by shareholder-lessees for their occupancy rights in the building.

Board Permits Concurrent Taxation of BC Hydro and Occupier of BC Hydro Right of Way

In BC Hydro et al. v. Area 10 (2011 PAABBC 20110412) the Board addressed the question of
whether BC Hydro-owned right of way, part of which was concurrently used by BC Hydro as
right of way for its transmission lines, and by Pacific Industrial as licensee for surface storage,
could be simultaneously assessed to BC Hydro for school tax purposes using the prescribed
transmission line right of way rate, and to Pacific Industrial as “occupier” using ad valorem
value. BC Hydro maintained that since the prescribed rate represented “actual value” (eg. the
market value of the fee simple interest in the land), the fee simple interest had been fully taxed,
leaving no room for taxation of the licensee.

The Board rejected this argument, ruling that it must be the Legislature’s intention to permit dual
taxation:

[35] As pointed out, this amounts to two taxpayers paying the same property tax on the
same property, however, there is nothing in the relevant legislation, ie the Assessment Act
or the Hydro and Power Authority Act, which forbids this result. By enacting these
provisions, the Legislature’s intent is discernible, namely to have BCH assessed for the
right of way and for Pacific to be assessed as an occupier. If the Legislature wishes to tax
two different taxpayers the same tax on the same property, then it may do so. It would be
simple for the Legislature to ensure this does not occur as the Hydro and Power
Authority Act allows for the Lieutenant Governor in Council from opting out of the
taxation. However, that has not been done which further supports the interpretation that
the Legislature intends BCH to be assessed and taxable, despite an occupier’s
assessment on the same right of way.

Board Finds No Obligation to Adjudicate Land and Improvement Value in Every Appeal

In Mark Anthony Properties Ltd v. Area 19 (2011 PAABBC 20110448) the Board addressed the
question of whether the Board must adjudicate land and improvement value in every appeal
brought before the Board.
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The taxpayer initiated an improvement value appeal. The Assessor sought to add land value as
an issue part way into the appeal. The taxpayer objected. The Assessor argued, among other
things, that section 57(b) of the Assessment Act (as set out below) obliged the Board to add land
value as an issue:

Section 57(1) provides:
57(1) In an appeal under this Part, the board

(a) may reopen the whole question of the property’s assessment to ensure
accuracy and that assessments are at actual value applied in a
consistent manner in the municipality, treaty lands of the taxing
treaty first nation or other rural area, and

(b) when considering whether land or improvements are assessed at
actual value, must consider the total assessed value of the land and
improvements together.

The taxpayer argued that the Assessor’s position represented an unreasonable and impractical
interpretation of section 57, because it would effectively eliminate the ability of taxpayers and
the Assessor to focus appeals on specific land or improvement issues, and render the Board’s
efforts through established appeal management rules and practice to define and isolate issues and
streamline the appeal process, meaningless.

Ruling as follows, the Board found that section 57(1)(b) does not compel the Board to determine
actual value of land and improvement s in every case, but simply to consider the total assessed
value of both in determining one or the other, and confirmed the Board’s discretion to permit or
deny the addition of issues part way through appeal management, to preserve the integrity of the
Board’s process:

[33] Section 57(1)(b) does not compel the determination of actual value of land or
improvements in every case where only the actual value of one or other is in issue. In
determining the actual value of land or improvements, however, it does require the Board
to consider the total assessed value, and whether the total assessed value should be
altered or not. The Board may chose not to increase or reduce a component of value
despite a determination of actual value for that component, if to do so results in a total
assessed value that does not reflect the lower of actual or equitable value.

[34] The Board has the discretion to determine the actual value of land when
determining the actual value of improvements, and vice versa, and has the discretion to
limit the issues in an appeal. The circumstances of this case do not weigh in favour of
exercising the Board’s discretion to determine the actual value of the land discreetly
from the actual value of the improvements. That does not negate the instruction to
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consider the total assessed value when determining the actual value of the improvements.
But adding land value as a discreet valuation issue will necessitate adding equity as an
issue as well, and will inevitably lengthen and complicate this appeal. The Assessor had
opportunities to raise land value as an issue. Adding land value at this stage of the
proceedings undermines the Board’s appeal management process and is prejudicial to
the Appellant. The public interest in fair and equitable assessment is not served by
expanding the scope of this appeal at this stage of the process.

For more information please contact James Fraser at jdfraser@lawsonlundell.com or
604.631.9202.
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